	DEFAMATION

“What Price a Man’s Reputation?”
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Definition of defamation 

	


Defamation is the making of a statement or communication of an idea concerning the pursuer that is both false and defamatory and is made maliciously, to the pursuer’s loss, injury or damage. The three essential elements that make up the wrong are: 
(1)
the defamatory nature of the idea contained in the statement or communication;

(2)
the falsity of the idea; and

(3)
the malice with which the statement or communication was made.

The onus lies on the pursuer to prove that the statement or communication was of an idea concerning him (which is a question of fact), and that it was ‘defamatory’ in the sense discussed below (which is a question of law). However, once this has been proved, both falsity and malice are presumed to exist. 
	


Defamation is, an attack on another’s honour, character and reputation. While every natural person has a character and reputation, these attributes are by no means limited to natural persons, and in some situations the law recognises that legal persons and others have reputations worthy of protection. Similarly, though defamation is an intentional delict, it can be committed not only by actual persons capable of forming an intention but also by legal persons and others. For this reason it is important to know (1) who can sue and (2) who can be sued for defamation. 

Individuals as pursuers 

The typical pursuer in an action for defamation is an individual person, complaining of some false and derogatory statement that has been made about him. To be actionable the statement must be shown to refer to the pursuer, whether directly, for example, by name, or indirectly, for example, by reference to an office which he holds. It is a matter for the jury or fact-finder to determine whether the statement actually does refer to the individual pursuer and unless they can hold that the pursuer is referred to in the statement complained of the action will be dismissed as irrelevant. Sometimes the statement or communication complained of refers to more than one individual, in which case each person defamed can raise an action in his own name without reference to the others, so long as the pursuer can prove that he as an individual was included in the statement. It is different if the defamation is of a class of person: in that situation no individual member of the class may sue, unless the context is such that the statement could reasonably be taken to refer to an individual. So to say ‘all Campbells are liars and thieves’ is not defamatory of each individual person with that surname, but it might be actionable by one Campbell if it had been said in the context of a criticism directed towards that person. Similarly, a reference to a small determinate body may well be defamatory of each member of the body, though the larger the body the less likely it is that the statement will be held to refer to particular individuals.

Corporate bodies as pursuers 

	


Legal persons such as corporate bodies have legal personality which permits them to sue and to be sued in their own name. The law of Scotland has for long recognised that actions for damages for defamation can be raised by legal as well as by natural persons, though confusion frequently arises since the same statement can often be taken to refer both to the corporate body and to individual members of the body. If the defamation is truly of the individuals then the corporation cannot sue, for a corporation (like anyone else) can sue only when the defamation is of and concerning it, the pursuer. If both a corporation and its members are defamed, each has a right of action independent of the others: if the corporate body has been defamed and injured thereby, the right of action is not destroyed by the fact that certain individual board members of the corporate body have also been defamed and have also raised actions for the individual injury they suffered. Corporate bodies can be defamed, however, only by statements accusing them of actions which they are capable of performing. So to accuse a corporation of, say, adultery, or incest cannot be defamatory (because the reasonable person could not take the allegation seriously). Typical defamatory statements against a trading company might be allegations of fraud or corruption, or comments on the quality of goods or services it supplies, but actionable statements are not limited to this type of allegation and could include aspersions upon the company’s policies, employment practices, business methods, or indeed anything else that would make reasonable persons less willing to associate or deal with it. In South Hetton Coal Co v North-Eastern News Association Ltd an allegation that the housing provided to employees by a coal mining company was insanitary and in a poor condition was held by the Court of Appeal to be defamatory and actionable by the company. And in Waverley Housing Management Ltd v British Broadcasting Corporation an allegation that a housing company won contracts through secretive and collusive deals with civil servants was held actionable. 

	


However, though a corporate body can sue for defamation against itself, it is accepted by the law that it cannot claim solatium for hurt feelings, because a corporate body has no feelings to hurt. Only patrimonial loss can be claimed. However, while specific losses must, in general, be averred, the courts will accept more general averments of losses of a more speculative nature, such as loss of goodwill. 

There are many others who can also sue for defamations such as partnerships and organisations.  As a general rule proceed on the basis that all can sue unless told to the contrary.

Methods of communication 

	


Defamation is a wrong only when the idea or statement complained of has been communicated by the person who makes the statement to someone else. The method of communication is irrelevant, so long as it is efficacious in passing on an idea of and concerning the pursuer. The most common methods of defamation are by means of words, written or spoken, for these are the most common methods of communication. However, the essence of the wrong is not the words used but the idea communicated and it follows that if an idea can be communicated by means other than words then that communication can be actionable. Signs and gestures can pass meanings, as can pictures, caricatures, cartoons, effigies and puppets.

Repetition of communication 

	


Any repetition of a defamatory communication by the original defamer may compound the wrong and increase the level of damages that may appropriately be awarded. Not only that, but any repetition of the defamation is actionable against any other person responsible for repeating the defamation, publishing it, or putting it in circulation. If a newspaper carries a defamatory statement then the newsagent who sells the paper is as liable as the publisher, as is any other newspaper or broadcaster who picks up the story and repeats it. It is no defence to say that the story is merely a rumour, or that someone else alleged it, for ‘the existence of a slanderous report, or its prevalent currency, is no justification for repeating it. Each repetition is a new injury to the party slandered ...’ ‘The injury to the pursuer is exactly the same, whether the writer himself affirms the truth of the story, or whether he says that some lawyer or other person has affirmed it’. For a newspaper or magazine to report a certain rumour is current but that it is untrue is probably not defamatory, at least when the ordinary reasonable reader would accept the statement of untruth as accurate. If such a statement is not sufficient to take away the defamatory quality of the communication, it may nonetheless be relevant to mitigate any damages awarded

Objective test 

	


Whether an idea is disparaging or demeaning in the sense described in the previous paragraph is to be determined by regarding the communication through the eyes of the reasonable man. The question is, 

	


In applying this test words will, unless an innuendo is pleaded, be given their ordinary and natural meaning, with the result that 

	


Conversely, if the primary meaning of the words used is clearly defamatory, the issue will simply put the question of whether the writing is of and concerning the pursuer, and is false and calumnious, to his loss and damage and it will be for the defender to establish the existence of some defence. The publication must, of course, be seen as a whole, and statements made in writing must be read in their context. A defamatory imputation in a newspaper headline will not found a claim if the text of the accompanying article removes that imputation. Whether the pursuer himself regarded the contentious statement as defamatory is nothing to the point, unless it reflects how the ordinary, decent person would regard it. 

Nor is it anything to the point for the pursuer to aver that an idea is disparaging in the section of society in which he moves if it is not also disparaging in the view of society as a whole; conversely it is no defence for the defender to show that the pursuer’s immediate associates do not find the allegation demeaning if society in general would do so. However, in determining the general view of society regard must be had to the circumstances of the publication, particularly to whom the publication is made. In Lloyd v Hickley one sportsman said of another that he was ‘unsporting’ and ‘dishonourable’. These words may, in general, be fairly innocuous, but said of a sportsman, at a meeting of sportsmen, they were held capable of disparaging the pursuer’s character and reputation and were therefore actionable.

Innuendo and the reasonable man 

	


The test the court will adopt in determining whether a defamatory innuendo can be inferred is, as in cases without innuendo, that of the ordinary reasonable man being communicated to. The court will not be too sensitive in finding a defamatory meaning from words merely because they are hurtful. The test is not whether the pursuer has been offended but whether the reasonable person in the circumstances of the pursuer would regard the words as offensive: 

	


This last qualification is important for sometimes a statement would mean nothing to the man in the street but much to the listeners to whom the statement is directed. So, for example, in Lloyd v Hickley a representative from one shooting estate accused the representative of another of ‘overshooting’ deer and of being ‘unsporting’. It was held that in the circumstances of this particular sport and these particular sportsmen a serious imputation against character and reputation would be understood, and the innuendo was therefore relevant.

Liability for unintentional defamation 

	


One of the consequences of malice being irrebuttably presumed to exist once the defamatory nature of the statement or communication complained of has been established by the pursuer is that the defender may find himself liable in damages even when he did not and could not intend to harm the pursuer’s character, honour or reputation. He may indeed have taken reasonable care to avoid causing injury, but if he has, in fact, defamed the pursuer, then it is no defence to say that he did not intend to do so. This position is illustrated by the well-known case of E Hulton & Co v Jones, in which a newspaper had published a fictitious, but apparently genuine, article about a character called ‘Artemus Jones’. The article contained statements which, had they been made against an actual person, were defamatory. Unfortunately there did exist in real life a Mr Artemus Jones, and he sued the newspaper claiming that he had been defamed. The defence was that, since the newspaper writer had no knowledge of the existence of the real Mr Jones, he could not be said to have any intent to injure or, in other words, that his lack of intention amounted to lack of malice. That defence was rejected, unanimously, by the House of Lords. 

Defence under the Defamation Act 1952: summary 

	


The law today remains as stated above, except that section 4 of the Defamation Act 1952 provides a statutory defence which, in some circumstances, will protect the person who defames unintentionally. In summary, its provisions are as follows. If there has been an ‘innocent’ publication then it is open to the publisher to make an ‘offer of amends’. If this offer is accepted then no proceedings for defamation can be taken or continued. If the offer is rejected then it is a defence to any action for defamation that the offer was made as soon as practicable and that it has not been withdrawn; but if the defender has published words that were not written by him then the defence is available only if the words were written by the author without malice. The onus lies with the defender to prove that the publication was innocent, that the offer of amends had been made as soon as practicable, and, if applicable, that the author of the words acted without malice.

Defence under the Defamation Act 1996: summary 

	


Section 1 of the Defamation Act 1996 provides a statutory defence which, in some circumstances will protect the person who defames unintentionally. It is a defence for a person to show that he did not have responsibility for the publication of the defamatory statement. It is open to the publisher to offer to make amends. If this offer is accepted then no proceedings for defamation can be brought or continued. If the offer is rejected then it is a defence to any action for defamation that the offer was duly made and that it has not been withdrawn. There is no such defence if the person by whom the offer was made knew or had reason to believe that the statement complained of referred to the aggrieved party or was likely to be understood as referring to him, and was both false and defamatory of that party, but it shall be presumed until the contrary is shown that he did not know and had no reason to believe that was the case.

Innocent publication 

	


Section 4 of the Defamation Act 1952 applies only if the publication complained of has been published innocently. Words are to be treated as published by the publisher innocently in relation to another person if (1) the publisher did not intend to publish them of and concerning that other person, and did not know of circumstances by virtue of which they might be understood to refer to him, or (2) that the words were not defamatory on the face of them, and the publisher did not know of circumstances by virtue of which they might be understood to be defamatory of that other person, and in either case that the publisher exercised all reasonable care in relation to the publication. Head (1) deals with cases such as E Hulton & Co v Jones, Outram v Reid, and Wragg v D C Thomson & Co. Each involved situations in which the publisher meant to refer to either a fictitious character or another person of the same name. It would also cover the case of a novelist who invents a character in whom the pursuer sees himself. Head (2) deals with cases like Morrison v Ritchie & Co, for a notice of the birth of twins was not on the face of it defamatory but became so with knowledge of extraneous circumstances. 

	


On the satisfaction of either condition, it must further be shown that all reasonable care had been taken in relation to the publication. So while Outram v Reid would today come within head (1), the same result would ultimately be reached since the court held there that the newspaper had not taken reasonable care to ensure that there was not confusion.

Responsibility for publication 

	


It is a defence in defamation proceedings for a person to show that (1) he was not the author, editor or publisher of the statement complained of; (2) he took reasonable care in relation to its publication, and (3) he did not know, and had no reason to believe, that what he did caused or contributed to the publication of a defamatory statement. If a person is only involved (a) in printing, producing, distributing or selling printed material containing the statement; (b) in processing, making copies of, distributing, exhibiting or selling a film or sound recording (as defined in Part I of the Copyright, Designs and Patents Act 1988) containing the statement; (c) in processing, making copies of, distributing or selling any electronic medium in or on which the statement is recorded, or in operating or providing any equipment, system or service by means of which the statement is retrieved, copied, distributed or made available in electronic form; (d) as the broadcaster of a live programme containing the statement in circumstances in which he has no effective control over the maker of the statement; (e) as the operator of or provider of access to a communications system by means of which the statement is transmitted, or made available, by a person over whom he has no effective control, then that person is not to be considered the author, editor or publisher of a statement. In a case not within (a) to (e) above, the court may have regard to those provisions by way of analogy in deciding whether a person is to be considered the author, editor or publisher of a statement. 

	

	


In determining whether a person took reasonable care, or had reason to believe that what he did caused or contributed to the publication of a defamatory statement, regard must be had to (i) the extent of his responsibility for the content of the statement or the decision to publish it,(ii) the nature or the circumstances of the publication, and (iii) the previous conduct or character of the author, editor or publisher.

Offer of amends 

	


A person who has published words alleged to be defamatory of another person may, if he claims that the words were published by him innocently in relation to that other person, make an offer of amends. An offer of amends means an offer (1) in any case, to publish or join in the publication of a suitable correction of the words complained of, and a sufficient apology to the party aggrieved in respect of those words; (2) where copies of a document or record containing the said words have been distributed by or with the knowledge of the person making the offer, to take such steps as are reasonably practicable on his part for notifying persons to whom copies have been so distributed that the words are alleged to be defamatory of the party aggrieved. Such an offer of amends must be expressed to be made for the purposes of section 4 of the Defamation Act 1952, and must be accompanied by a written declaration specifying the facts relied upon by the person making it to show that the words in question were published by him innocently in relation to the party aggrieved. For the purposes of the defence under section 4(1)(b) no evidence, other than evidence of facts specified in the written declaration, is admissible on behalf of that person to prove that the words were so published. Nothing in section 4(2) entitles a defender to lead evidence of any fact specified in the declaration unless notice of his intention to do so has been given in the defences. 

	


Acceptance of offer of amends 

	


If the offer of amends is accepted by the party aggrieved and it is duly performed, no proceedings for defamation can be taken or continued by that party against the person making the offer in respect of the publication in question (but without prejudice to any cause of action against any other person jointly responsible for that publication). It is further provided that where an offer of amends is accepted by the party aggrieved any question as to the steps to be taken in fulfilment of the offer as so accepted are in default of agreement between the parties to be referred to and determined by the Court of Session or, if an action of defamation is depending in the sheriff court in respect of the publication in question, the sheriff, whose decision thereon is final. The power of the court to make orders as to expenses in proceedings by the party aggrieved against the person making the offer, or in proceedings in respect of the offer, includes power to order the payment by the person making the offer to the party aggrieved of expenses on an indemnity basis and any expenses reasonably incurred or to be incurred by that party in consequence of the publication in question. If no such proceedings are taken, the Court of Session or the sheriff as appropriate may, upon application made by the party aggrieved, make any such order for the payment of such expenses as could be made in such proceedings.

Rejection of offer of amends 

	


If the offer is not accepted by the party aggrieved, then, except in the case of publication of another person’s words, it is a defence, in any proceedings by the person aggrieved for defamation against the person making the offer in respect of the publication in question, to prove that the words complained of were published by the defender innocently in relation to the pursuer and that the offer was made as soon as practicable after the defender received notice that they were or might be defamatory of the pursuer, and has not been withdrawn. The onus is on the defender to establish (1) that the publication was made ‘innocently’; (2) that the offer has been rejected; (3) that it was made as soon as practicable; and (4) that it is still open. 

	


In addition to proving these conditions, a publisher who publishes another person’s words, such as the newspaper which publishes the words of a reporter, or the book publisher who publishes the words of an author, is further obliged to prove that the words were written by the author without malice. Failure or inability to do so will deprive the defender of the defence under section 4 of the Defamation Act 1952. ‘Malice’ is not defined in the Act. Its normal meaning in the law of defamation, which arises in cases of privilege, involves oblique or indirect motive other than the fulfilment of a duty, but that cannot be applicable here since there is generally no duty to publish. If malice is taken to mean direct ill-will towards the pursuer then it is not clear why the law should presume this in cases of admittedly unintentional defamation. Proof of a lack of spite is probably a good deal more awkward than proof of its existence, and it is difficult to know what proof is needed to satisfy this condition. Another difficulty is that while ‘words’ is defined to include pictures, visual images, gestures and other methods of signifying meaning, it is not clear how pictures and gestures can be ‘written’ either with or without malice. It may well be that this provision applies only to words in the narrow sense. 

	


Failure to accept offer to make amends 

	


If an offer to make amends, duly made and not withdrawn, is not accepted by the aggrieved party, the fact that the offer was made is a defence to defamation proceedings in respect of the publication in question by that party against the person making the offer. There is no such defence if the person by whom the offer was made knew or had reason to believe that the statement complained of (1) referred to the aggrieved party or was likely to be understood as referring to him, and (2) was both false and defamatory of that party; but it shall be presumed until the contrary is shown that he did not know and had no reason to believe that was the case. The person who made the offer need not rely on it by way of defence, but if he does he may not rely on any other defence. The offer may be relied on in mitigation of damages whether or not it was relied on as a defence. 

	


Veritas 

	


There was some doubt in the early development of the law as to whether the plea of truth, or veritas convicii (the truth of the defamation), was an absolute defence to an action for defamation, or merely mitigated to some extent the damages that could be awarded. However, it was never doubted in the Jury Court that truth was an absolute defence and the matter has been unquestioned since the decision in Mackellar v Duke of Sutherland. In the older cases the defence of veritas was referred to, revealingly, as ‘justification’, and this is still the term used in England today: it is ‘justifiable’ to publish abroad imputations about an individual simply because they are true. That ‘veritas’ in Scotland is the equivalent of ‘justification’ in England now has statutory sanction. 

	


A statement that is true is not defamatory because it is not able to harm a justified repute and though it may of course harm an unjustified repute that is regarded by the law as damnum absque injuria. It is therefore part of the definition of defamation that the statement complained of is false. If it appears on the record that the facts communicated are true the pursuer’s claim will be held irrelevant. Further, the pursuer must state in his issue that the imputation is false, both in order to indicate to the jury his assertion of innocence and also because, though presumed, falsity is part of the definition of the wrong. 

	


Presumption of falsity 

	


However, just as the criminal law presumes the innocence of the accused, so the law of defamation presumes the freedom from derogatory attributes of the pursuer. The result of this is that, though falsity is part of the definition of the wrong, it is presumed by the law from the defamatory nature of the communication that it is false, and veritas is a defence which the defender has the onus of proving.

Proof of the ‘sting’ 

	


In order for the defence of veritas to be successful the defender must establish the whole truth of the allegation and it is not sufficient for him to prove part only if another, defamatory, part remains. ‘To establish a defence of veritas the respondents [defenders] would require to prove the truth of all the material statements in the defamatory matter complained of, justifying everything in the defamatory statement which is injurious to the pursuer’. The defender is not, however, obliged to prove every factual detail in his statement, for some details may not be of a defamatory nature. The part that must be proved as fact is the ‘sting’ of the allegation. 
Indeed it does not matter if the defender makes mistakes in the facts surrounding the defamatory allegation: veritas is a defence if the truth of the defamation is established notwithstanding that other, non-defamatory, remarks are admittedly false. Conversely, it is no defence to prove that the statements made are meticulously true in fact, but false in substance. So, for example, in an action against a defender who accused the pursuer of theft by removing an item belonging to the defender and keeping it as his own, veritas will not be established by proving these facts if the pursuer removed the item mistakenly believing it to be his. The essence or ‘sting’ of an allegation of theft is the accusation that the pursuer acted with criminal intent, and not simply that he removed something not belonging to him. Likewise, where a publication contains two or more separate and distinct defamatory statements and the pursuer sues on one only, the defender is not entitled to a counter issue concerning the truth of the others. It is different if there is a common ‘sting’ to all the allegations and they are not really separable one from the other. 

	


Denial of defamatory content 

	


It is competent for a defender to plead both that he did not make the statements alleged and also that even if he had done so the statements are true: the latter is not inconsistent with the former because it is hypothetical and will in all cases provide a complete defence. The defender has ‘a legitimate interest in ... providing for the possible event of the jury being of opinion, contrary to his own assertion, that he did utter the slander’. The same is true if the defender denies that his statement has the meaning innuendoed by the pursuer.

Burden of proof 

	


The onus of proving the veritas convicii lies with the defender, and, since a claim for defamation is a civil claim, the standard of proof to be satisfied is the balance of probabilities. This is so both for allegations of immorality, bad character and the like, and for allegations of criminality. Veritas is established if the commission of a crime by the pursuer is proved on the balance of probabilities, even if it cannot be proved beyond reasonable doubt. So in Andrew v Penny, in which an allegation of theft was met by a plea of veritas, Lord Milligan held that the standard of proof applicable was the ‘balance of probabilities’ notwithstanding that the allegation was one of a criminal offence. He added that in view of the seriousness of the allegation, a high degree of probability was required, but a statement of Lord Denning in similar terms was later described as ‘unfortunately phrased’ and the better way of putting it described thus: ‘The weight of evidence required to tip the scales may vary with the gravity of the allegation to be proved’. This is, of course, a principle of general application and is not limited to allegations of criminality. So the weight of evidence required to establish the truth of an allegation of gross sexual perversion will be greater than that required to justify an allegation of, say, untruthfulness. 

Absolute Privilege

Absolute privilege is the protection given to communications made in circumstances in which public policy requires that the maker of the communication should be able to speak his mind freely without regard to the consequences, this irrespective both of whether the statements are true and of whether the statements are made maliciously. A statement protected by absolute privilege cannot in any circumstances be made the basis of an action for defamation or other verbal injury. The aim of absolute privilege is not to allow the person protected to defame others with impunity, but to prevent actions being raised on the basis of statements which may not, as well as those which may, be defamatory. Absolute privilege is to be distinguished from qualified privilege in that a claim for defamation or other verbal injury made in circumstances of absolute privilege is always irrelevant while a claim for defamation or other verbal injury made in circumstances of qualified privilege is relevant, but only if malice is sufficiently averred. It is a question of law whether or not a communication is protected by absolute privilege. While absolute privilege, being a defence, will normally be for the defender to establish, it nearly always arises in circumstances in which it is clear from the record that the privilege may apply (that is, that the claim may be irrelevant) and it will therefore be for the pursuer to aver and prove that the circumstances of the particular case fall outwith the protection of the defence. There are certain well-recognised circumstances in which a communication will attract the protection of absolute privilege. The categories of circumstances in which absolute privilege applies is not closed, but it will be extended only if it satisfies the irresistible demands of the policy it is designed to achieve.

Statements in Parliament 

	


The most complete form of absolute privilege concerns statements made in Parliament. There are at least two reasons for privilege in this situation. First, constitutionally, the courts have no jurisdiction over acts done or statements made in Parliament, and people are protected from defamatory attacks by the control that each House has over its own affairs and the behaviour of its own members. Secondly, it is in the public interest that members of either the House of Commons or the House of Lords should be able to speak freely on any matter they desire, without fear of incurring civil or criminal liability therefor. The British Parliamentary system is designed to operate through the medium of adversarial debate.

Statements in judicial proceedings: general 

	


Most, but not all, active participants in the judicial process are protected in what they say (and do) by absolute privilege. Again, the major justification for this is the public interest in encouraging freedom of expression in circumstances in which that is more important than protection of persons from slander. Court officers, for example sheriff clerks, are not granted the protection of absolute privilege. Neither are the parties to a civil suit. Those who are protected are listed in the following paragraphs.

Judges 

	


Since the case of Haggart’s Trustees v Lord President Hope, in which the House of Lords affirmed the decision of the Court of Session, it has been the law of Scotland that a judge cannot be sued for defamation even when he acts with malice, in other words, that he is absolutely privileged in what he does or says judicially

Statements made in quasi-judicial proceedings and tribunals 

	


Similar to the absolute privilege granted to most participants in the judicial process is the absolute privilege granted to the equivalent participants in quasi-judicial proceedings and tribunals such as public inquiries, courts-martial, church courts, arbitrations, social security appeals tribunals, child support appeal tribunals, children’s hearings and the like. In England it was decided in the nineteenth century that the privilege of witnesses applies not only to witnesses in courts but to witnesses before an inquiry which, though not a court of justice, nevertheless has ‘similar attributes’, though what these attributes are cannot be defined with precision. A tribunal acting merely administratively is not one that attracts absolute privilege. The matter was extensively considered in relation to Scots law in the case of Trapp v Mackie. In that case the Secretary of State established an inquiry under the Education (Scotland) Act 1946 (c 72) into the dismissal of a school rector. At the hearing a witness gave evidence which the rector considered to be maliciously false and he raised an action for malicious falsehood against the witness. The defender claimed absolute privilege, and all the judges who heard the case accepted that the defence was applicable in the circumstances. The Inner House found that because of the strong element of public interest involved in the inquiry, together with the fact that the inquiry had statutory authority, the inquiry had the attributes of a court and therefore absolute privilege applied. Though the cases have mostly involved witnesses, the extent of the protection afforded to quasi-judicial proceedings and tribunals is the same as that afforded to judicial proceedings, that is, it covers all the active participants except the parties, and it covers the preparations for the proceedings, as well as statements made in the course of the hearing. 

	


Qualified Privilege 

	


The underlying rationale of qualified privilege is, like absolute privilege, that there are some situations in which it is to the good of society as a whole that a person be free to speak his mind, regardless of whether or not this defames another person: the interest of society is put before the interest of the individual. The good of society in some circumstances does not demand complete immunity but rather the limited protection that persons can speak freely so long as they are not motivated by malice, or an intent to injure another person. In other words, the normal presumption of malice is displaced by an alternative presumption that the statement was made in bona fide response to a duty rather than in response to a desire to injure, and as such qualified privilege normally arises in situations in which the defender has a duty to speak his mind. A communication is not privileged merely because of its great import or interest, or because of who makes it, but rather because of the circumstances in which it is made. 

	


Whether qualified privilege exists or not is a matter of law, and if it does the issue to be put to the jury must contain, to be relevant, an averment of malice. Whether there is a relevant averment of malice is a matter for the judge, but whether or not malice is proved is a matter for the jury or fact finder. Occasionally, it will not be possible to say, before the finding of certain facts, whether a situation of privilege exists, and in that case malice will not be put in the issue, but the judge can instruct the jury accordingly if privilege is found in the course of the evidence. 

	


Circumstances of qualified privilege (1): duty or interest 

	


If a person makes a statement in response to a legal, moral or social duty to speak, then he will be protected in what he says to the extent that he has been motivated by that duty rather than by malice.
Protection of interest 

	


People are entitled to protect their own interests, and in doing so may speak or make communications that are defamatory, so long as their motivation is the protection of their own interests rather than intent to injure the person defamed. Such an interest must exist in fact and not merely in the belief of the defender. The most common example of qualified privilege on this ground is ‘judicial slander’, that is, statements made by a party to a civil suit in the course thereof. This ground also justifies a person in responding to criticism or in correcting misleading statements. Likewise a statement by an employer to employees as to why one of their number had been dismissed would be privileged, as protecting the employer’s interests, and giving guidance to the employees as to what conduct might lead to dismissal. 

	


Circumstances of qualified privilege (5): statutory protection of newspapers and broadcasts 

	


The Defamation

 HYPERLINK "http://wilson.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AACLICPA&rt=Defamation%5FAct1952%3AHTLEG%2DACT" \t "NETbosTop"  Act 1952 provides that newspapers and broadcasts from a broadcasting station within the United Kingdom are protected by qualified privilege in relation to certain types of reports that they publish. The relevant reports are listed in the Schedule to the Act. The Schedule is in two parts, to which different degrees of privilege attach. Part I reports (which include fair and accurate reports of proceedings of international organisations and courts, and of official inquiries in Commonwealth countries) are protected by qualified privilege in the normal way and are not actionable unless the publication is proved to have been made with malice. Part II reports (which include fair and accurate reports of the proceedings of certain organisations, public meetings and company meetings) are, however, treated rather differently, and it is provided that qualified privilege will not apply to the reports listed if it is proved that the defender has been requested by the pursuer to publish in the newspaper in which or in the programme service in which the original publication was made a reasonable letter or statement by way of explanation or contradiction, and has refused or neglected to do so, or has done so in a manner not adequate or not reasonable having regard to all the circumstances. ‘Newspaper’ means any paper containing public news or observations thereon, or consisting wholly or mainly of advertisements, which is printed for sale and is published in the United Kingdom either periodically or in parts or numbers at intervals not exceeding thirty-six days. 

	


Notwithstanding that a report comes within the terms of the Schedule, it will be denied privilege if (1) the publication is prohibited by law, or (2) the matter is not of public concern and the publication is not for the public benefit. It is a matter for the judge to determine under the first ground whether the publication is prohibited by law; but under the second ground it is a question of fact for the jury or fact finder to decide whether the defender has shown that the publication dealt with a matter of public concern or public benefit. 

	


Malice: general 

	


The effect of a successful plea by the defender of qualified privilege is not to bring the case to an immediate end, but rather to shift the burden of proof back to the pursuer to prove that the communication complained about had been made maliciously. While malice is normally taken to mean intent to injure, or animus injuriandi, it is in fact far wider than that. The defence of qualified privilege usually attaches to circumstances in which the court may fairly presume that the defender was speaking out of duty or in defence of an interest, and malice is in essence the reverse of this. So malice is proved by showing that the defender was motivated not by duty or interest, but by either intent to injure or any other intention that is not referable to the fulfilment of the duty or the protection of the interest   In other words, the important issue in establishing malice in the face of the defence of qualified privilege is more misuse of an occasion than intent to injure. Recklessness as to whether the statement will injure or not can in some circumstances amount to malice, so long as the pursuer can show that the defender had not been motivated by duty or interest.
Fair Comment 

	


The expression of opinion may damage an individual’s honour, character and reputation just as much as a statement of fact, but due to the public interest in preserving the right of free speech it is open to the person who expresses an opinion to plead the defence of fair comment. It has been said that ‘the expression of an opinion as to a state of facts truly set forth is not actionable, even when that opinion is couched in vituperative or contumelious language’. 

	


The essentials of the plea: onus of proof 

	


In order to succeed with the defence of fair comment, the defender must establish (1) that the statement complained of is a comment on fact or facts, (2) that the facts upon which the comment is made are truly stated, and (3) that the facts concern some matter of public interest. Once these elements have been proved by the defender the onus is shifted back to the pursuer to show that the comment was not ‘fair’, as defined hereinafter. These elements may now be considered separately. 

	


Comment on facts 

	


A comment is an expression of opinion or of judgment or of criticism. It is an expression of what a person thinks rather than of what he knows. However, comment on its own does not justify the protection of this defence, for central to the notion of fair comment is the idea of an inference being drawn from underlying facts of which the listener or reader is made aware. Therefore, in order for the defence to be applicable, the statement complained of must contain two elements: fact and comment. Either on its own is not sufficient for this defence, nor may the comment be so mixed up with the facts that the listener or reader cannot distinguish between what is report and what is comment. It is for the defender to spell out, with sufficient precision to enable the pursuer to know the case he has to meet, what part of the statement is comment that attracts the defence If the statement contains only facts, then the appropriate defence is that of veritas and the defender will have to prove that the whole statement is verifiably true. If the statement contains only comment then this is actionable only if the pursuer proves an innuendo to fact, and if he does so there is a defence again if the fact can be proved to be true. It is only if the comment is an inference clearly drawn from a fact that the defence of fair comment is applicable, for when the defender gives facts he serves notice on his listeners and readers that the comment is his own opinion only and it allows the listeners and readers to make up their own minds as to whether the defender’s comment is justifiable. The defence of fair comment would be available if the fact is proved true, even although that fact alone does not justify the inference: the comment may be an invalid judgment but it is not for that reason alone ‘unfair’. 

	


The role of the judge is to determine whether the statement can be so construed as to contain both fact and comment. If he believes that there is no doubt that only fact or only comment exists then the defence of fair comment cannot be put to the jury. If, however, the statement is reasonably capable of being considered as comment, then it is for the jury to determine whether it is indeed comment or fact. If the jury decides that the statement contains both fact and comment, then the jury must go on to consider whether the comment is fair and on a matter of public interest. 

	


Hidden facts 

	


It is not necessary that the facts upon which the comment is made are spelt out in full in the statement that contains the comment complained about. Rather, it is sufficient that facts are referred to or brought to the attention of the listeners and readers, whether directly or indirectly through inference or innuendo but with sufficient clarity that the listeners or readers are aware of the substratum of facts. 

	


Facts truly stated 

	


Once it is established or accepted that the statement complained of both contains comment and contains or sufficiently refers to facts, the next element that the defender must prove is that the facts upon which the comment has been made were truly stated: public policy has no interest in preserving the right to comment on facts that are misstated. The facts must be true in reality and not simply in the defender’s mind, so the defence is not available just because the defender genuinely believes that the facts were as he stated them. Nor is the defence available if the facts do not exist at the time the statement is made, though they come into being later: in that situation the comment cannot logically be considered to be a comment on fact and it cannot change its nature after it is made. If the comment takes the form of a criticism of some work of art or literary creation, then the creation must not be misrepresented. For example, to describe a work as ‘immoral’ because it is, say,‘an apology for adultery’ would not be fair comment unless the work actually dealt with, whether expressly or by implication, adultery. 

	


Though the general rule is that the facts upon which the comment is made have to be proved to be true, this is subject to two qualifications. First, it is provided in the Defamation

 HYPERLINK "http://wilson.butterworths.co.uk/wbs/NETbos.dll?OpenRef?sk=AACLICPA&rt=Defamation%5FAct1952%3AHTLEG%2DACT" \t "NETbosTop"  Act 1952 that in an action for defamation in respect of words consisting partly of allegations of fact and partly of expressions of opinion, a defence of fair comment will not fail by reason only that the truth of every allegation of fact is not proved if the expression of opinion is fair comment having regard to such of the facts alleged or referred to in the words complained of as are proved. 

	


Secondly, if the comment is being made upon a fact expressed in circumstances of privilege, then the proof of the fact does not need to be established. This rule applies so long as the comments were made on the basis of the facts as laid out on the privileged occasion. It will, of course, be for the defender to prove that the allegation was made on a privileged occasion. 

	


Matters of public interest 

	


Fair comment as a defence is available only if the comment is one of public interest. This qualification is of minimal force when it is remembered that the matter must be one of public interest, rather than one in the public interest. What is interesting to the public is extremely wide, and covers far more than the activities of members of public bodies like the government, army or monarchy, or artistic endeavours put into the public domain. He went on to emphasise that fair comment can be made both on subjects in which the public are legitimately concerned, and those in which the public are legitimately interested. In the present case the internal politics within the London theatre world were held to be of public interest. 

	


Rebutting the defence
	


The defence of fair comment can be defeated by showing that the comment was not ‘fair’, though the definition of that word is somewhat opaque. It is to be noted that it is not for the defender to prove that the comment was ‘fair’, but for the pursuer to prove that it was ‘unfair’. For once the statement complained of is shown by the defender to contain a comment amounting to an inference from a true fact stated or apparent then the law will presume that the comment is fair, just as it presumes lack of malice when the statement is made on a privileged occasion. 

	


Fairness’ in the context of the defence of fair comment has nothing to do with moderation or reasonableness, for the defence protects immoderate and unreasonable comments as well as reasonable ones. 

	


In English law it is clear that ‘fairness’ embraces the two quite distinct elements of honesty and relevance; lack of honesty is there equiparated to malice. The Scottish cases, however, emphasise the notion of relevance and do not make it a requirement that the opinion expressed be honestly held. Though Lord Anderson cited the English cases with approval in Wheatley v Anderson and Miller, his comments there were obiter and it may well be that the defence in Scotland is defeated when the pursuer can show no more than lack of relevancy and that the intent with which the comment is made is, unlike English law, irrelevant. It would follow that a comment is ‘fair’ when it is relevant to the facts being commented upon. Criticism or comment that goes beyond the facts and into the realm of abuse cannot be protected by the plea of fair comment. So, for example, if a theatre critic were to criticise a play, his comments would be protected in so far as they referred to the play, but if they strayed into personal invective against the playwright the plea will not be available. This is so even when the personal invective is hidden or when a spurious connection with the facts is made. For example, a theatre critic can say that a play is immoral, but he cannot continue with comments like ‘that is not surprising since the playwright himself is immoral’. That would be a comment not on the play but on the playwright and to be protected such a comment would have to be backed up with facts concerning the playwright’s personal life. Sometimes, of course, a comment on a work is inevitably a comment on the creator (such as, for example, ‘this novel is badly written’). So long as the comment on the creator is relevant to the comment on the work the defence will be available. Comments may sometimes be so extreme that they cannot be taken to be comments on fact, and in that case too the defence will fail. 

	


Fair retort 

	


A person is entitled to make a fair retort to charges made against him and if that retort contains matter that is defamatory of his accuser that matter is not actionable unless it can be shown that the person has acted maliciously, or with intent to injure. In other words, the circumstances are such as will negative the presumption of malice. The retort must be kept within the bounds of relevancy though what is or is not relevant is unlikely to be strictly construed.

Innocent dissemination 

	


The general rule is that any person responsible for passing on a defamatory idea is as liable in damages as the original framer of the defamation. This suffers an exception, however, in relation to disseminators or distributors who are entirely ‘innocent’ in the sense of having no control over the content of what they distribute. So, for example, the Royal Mail is not liable for distributing letters or newspapers with defamatory content. The defence is relatively well-developed in England where the defendant must establish (1) that he did not know that the material he was distributing contained or was likely to contain a libel and (2) that his ignorance was not due to want of care on his part. Scots law has seen less discussion of the matter, but the effect of the defence has been accepted in a number of cases. The effect of the defence appears to be that the innocent disseminator will not be presumed to have acted maliciously, with the result that, to be successful, the pursuer will have to plead and prove malice on the part of the defender. The defence is only open to those not responsible for the contents of the materials distributed, such as carriers, newsvendors, libraries and bookshops. Want of care on their part will defeat the defence

General 

	


Damages in the law of Scotland are awarded as reparation and not as punishment, vindication or example, and it follows that the level of damages to be awarded is determined by an assessment of the loss suffered by the pursuer. In actions for defamation and verbal injury it is loss of character, honour and reputation that is at issue, and though these elements are ultimately speculative the law does recognise two distinct bases for compensation. First, flowing from the actio injuriarum, the insult element of defamation entitles the pursuer to solatium for both his hurt feelings and his loss in public standing; secondly, flowing from the lex aquilia, the element of economic harm caused by the loss of reputation entitles the pursuer to damages for patrimonial loss directly suffered even in the absence of insult and hurt feelings. When the pursuer is an individual, the law presumes that legally recognised loss, at least to the extent of hurt feelings, has been suffered and for that reason a successful pursuer will always be entitled to an award of damages at least to compensate for that. There is no such thing as injuria sine damno in cases of defamation of an individual, though the damages awarded will sometimes be merely nominal if, for example, the action was raised primarily to clear the pursuer’s name and this has been achieved. If loss of reputation is also suffered then this has to be averred, though if the defamation has been public this too will be presumed (though rebuttably). If patrimonial loss is claimed the specific elements of that loss must be averred and proved by the pursuer.

Aggravation of damages 

	


The circumstances in which the defamation occurs may lead either to the aggravation or the mitigation of the damages awarded as solatium: this reflects the position that damages are compensatory, and a factor will be regarded as aggravating when it appears to make the pursuer’s loss worse. So, for example, a defender who deliberately publishes the defamation far and wide will normally be subjected to greater damages than a defender who communicates the defamation to the pursuer alone. Likewise, it will aggravate the damages that the defenders falsely represented that others concurred in the view of the pursuer’s character that they slanderously stated. The more scurrilous the nature of the allegation, the greater would be the injury likely to be caused. Also, the effect the defamation has on the pursuer’s emotional wellbeing has to be taken into account. It has been suggested that the more eminent the pursuer the higher the damages will be, this presumably on the theory that a person with a greater reputation suffers more loss when it is attacked than a private person with no public reputation. Repetition of the defamation will also aggravate the damages claimable. 

	


The existence of malice on the part of the defender was at one time regarded as an aggravating (and its absence a mitigating) feature, but this is no longer the case today. In Stein v Beaverbrook Newspapers Ltd it was held that the measure of damages in defamation cases as in other delict cases is the loss suffered by the pursuer and that loss is not increased by the fact that the defamation was inspired by the defender’s previous malice. Damages are aggravated only by factors that aggravate the loss. It followed that the averments of malice in the case, which was not privileged, were irrelevant. 

	


Damages are not aggravated by the conduct of the case by counsel unless that conduct has been on the express instructions, or with the privity, of counsel’s client.

Mitigation of damages 

	


The defender is allowed to lead evidence of facts and circumstances which could be used to mitigate the level of damages awarded against him. So, for example, an immediate retraction of the defamation and an offer of apology will mitigate the damages awarded, as will the circumstances of privacy in which the statement was made. The fact that the pursuer has provoked the statement complained of is a mitigating factor, though what amounts to provocation has never been laid down clearly. The basis of provocation seems to be that the pursuer is to some extent to blame for calling down upon himself the defamatory allegation, rather than that his character is less injured and is therefore analogous to contributory negligence. Similarly, where the pursuer has laid himself open by his own conduct to a charge short of that complained of, and this has to some extent influenced the defender in writing or publishing the alleged defamation, evidence may be led of this in mitigation of damages. 

	


The defender may give evidence in mitigation of damages that the pursuer has recovered damages or brought actions for damages for defamation in respect of the publication of words to the same effect as the words on which the present action is founded, or has received or agreed to receive compensation in respect of any such publication. 

	


That the pursuer has little or no character or reputation to harm is a mitigating factor, since damages are given in compensation for injury to reputation that exists. So it is competent for the defender to lead evidence as to the pursuer’s general character or reputation in order to show that the defamatory statement would have less effect than it might otherwise have had. In C v M Lord President Clyde pointed out that whenever a pursuer asks for damages in respect of the harm done to his character by a slanderous statement he necessarily puts his own character in issue, and that it is therefore a relevant defence to a claim for damages to aver and prove that the pursuer’s character is such that it could not have suffered any damage by the statement complained of. This does not mean that the action for 

defamation

 completely fails, because the pursuer will still be presumed to have suffered hurt feelings which entitles him to solatium (nominal or otherwise): rather it simply means that the value or otherwise of the reputation averred to have been lost ought to be reflected in the award made for loss of that reputation. 

	


Evidence of provocation and in mitigation of damages will not be allowed to be led without a counter-issue of veritas (which, of course, is an absolute defence rather than merely mitigation) if the evidence amounts, in essence, to a plea that the defamation is true.
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